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Coart of Appeals of the District of Colombia* 


No. 3131. 

Continental Casualty Co., &c., et al., Appellants, 

vs. 

Anna IIawkins. 


a Supreme Court of the District of Columbia. 

No. 58447. At Law. 


Anna Hawkins, Plaintiff, 
vs. 

The Continental Casualty Company, a Corporation, Defendant 


United States of America, 

District of Columbia, ss: 


Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said Dis 
hereinafter mentioned, the following papers were 
ings had, in the al>ove entitled cause, to wit: 


trict, at the times 
filed and proceed- 


1 Particulars of Demand. 

Filed September 17, 1915. 

In the Supreme Court of the District of Columbia. 

No. 58447. At Law. 

Anna Hawkins, Plaintiff, 

vs. 

Tiie Continental Casualty Company, a Corporation, Defendantw 

August 18, 1915.—The Continental Casualty Company, a Corp., 
to Anna Hawkins, Dr., $200. 

1—3131a 
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That the above named amount is due the plaintiff from the de¬ 
fendant bv virtue of a certain policy of insurance issued by the 
said defendant to Harriet Allen, the same being numbered 631,368, 
wherein the plaintiff is named beneficiary. That said policy of in¬ 
surance provided that in the event of the death of the said Harriet 
Allen the sum of $200 would he paid to the said plaintiff as bene¬ 
ficiary under said policy: that said Harriet Allen died on, to wit, 
the 4th day of January. A. 1). 101.'); that said policy of insurance 
was in benefit: that the said defendant refused to pay the said sum 
of $200 to the plaintiff: that the said amount remains due and 
wholly unpaid. 


C. O. SHAW, 

W. A. COOMRE, 
Attorneys for Plaintiff. 


The Continental Casualty Company. 


Sirs: Please produce at the time the above suit i> set for trial 
in the Municipal Court all papers pertaining to the policy 
2 of insurance sued upon in this cause; proofs of death and all 
letters written your company concerning this claim and 
copies of all letters written bv von. 

C. O. 811 AW, 


W. A. COOMRE, 
Attorneys fur Plaintiff. 


Memoranda m. 

September 17. 1915.—Fluid-takingon appeal by Continental Casu¬ 
alty Company, approved September 9, 1915. by Robert II. Terrell, 
Judge of Municipal Court, filed. 


Opinion 


Filed June 30, 1917. 

******* 

This is an action brought by the plaintiff against the defendant 
corporation upon a policy of insurance in which the defendant is 
the insurer, one Harriet Allen, the assured, and the plaintiff* the 
beneficiary. 

The policy provides for tin* payment of certain benefits to the in¬ 
sured under certain conditions named in the policy, and also pro¬ 
vides for the payment of two hundred dollars to the plaintiff, the 
beneficiary, in the event that tin* assured dies as the result of an 
accident. 

The policy was delivered in New York, the insured lived in New 
York, and all the premiums were paid there. 

The premiums were paid by the insured up to January 1, 1915. 
As the result of an accident, the plaintiff was burned on January 4. 

1915. from which injury she died on January 8. 1915. 
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3 Thereafter, and after the plaintiff had submitted proofs of 

death to the defendant, the Company advised her that, it 
would not pay the policy, the premium said to have been due Janu¬ 
ary 1, 1915, not having been paid. 

There is no provision in the policy showing when the premiums 
were due, but the following clause appears in the policy of insurance 
issued to the assured: 


“The application herefor is hereby made a part hereof.” 

and it is insisted that this is sufficient to make the application a 
part of the policy, although neither the application nor a copy thereof 
was ever actually attached to or delivered with the policy. 

In the application is a clause providing in effect that in default 
of the payment of the premium of $1.00 on the first of each and 
('very month all rights under the policy became void. 

1. The Court is of the opinion that the contract is governed by 
the law of the State of New York. McGowin v. Menken. 104 X. V. S. 
953. 

Under the laws of the State of New York (Insurance Laws, Sec¬ 
tion 58, Consolidated Laws of New York State. 1909, Yol. 3), it. is 
provided that— 

“Kvcry policy of insurance issued or delivered within the state 
on or after the first dav of January, nineteen hundred and seven, 
by any life insurance corporation doing business within the state 
shall contain the entire contract between the parties and nothing 
shall be incorporated therein by reference to any constitution, by¬ 
laws, rules, application or other writings, unless tin* same are in¬ 
dorsed upon or attached to the policy when issued; and all statements 
purporting to be made by the insured shall in the absence of fraud 
be deemed representations and not warranties. Any waiver of the 
provisions of this section shall be void.” 

It will be seen that t Ik* section is by express terms limited to “life 
insurance” corporations. The Court is of opinion that tin* 
4 provision for the payment of a certain sum to the beneficiary 
if the insured dies as the result of an accident is not sufficient 
to convert this policy into a life insurance policy. Standard Life & 
Accident Co. v. Carroll, 89 Fed. 597; National Society v. Dolph, 94 
Fed. 743. 

*2. But even though it be held that this provision (Section 58) 
does not apply to the defendant company, and that the application 
is by reference incorporated in the policy, the Court is of the opin¬ 
ion that the defendant is estopped from setting up the forfeiture 
because it had allowed the insured on numerous occasions to pay 
premiums after they were due. The premium receipt books which 
were offered and received in evidence showed that the defendant 
company received, apparently without protest, premiums upon the 
policy long after they were due, on many occasions. In the case 
of Sj>oeri v. Massachusetts Mutual Life Insurance Company, 39 
Fed. 752, the Court held that where a policy of life insurance pro¬ 
vides for a forfeiture, unless the premiums thereon arc paid at 
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maturity, but the insurance company has accepted such -premiums 
after maturity, without warning of any possible forfeiture in the 
future, if the last premium be paid within the same time after ma¬ 
turity as the majority of the previous ones, the company is estopped 
from asserting a forfeiture, though the insured died l>efore such 
payment. The Court said: 

“The law does not favor forfeitures under anv circumstances, and 
we find ample ground in the present case for holding that defendant 
has waived the forfeiture, or, to be more accurate, is estopped from 
asserting it.” 


See also National Benefit Association vs. Elzie, 35 App. D. C. 294; 
Eureka Life Insurance Company vs. Elzie, 39 App. 1>. C. 329; Mod¬ 
ern Woodmen of America v. Tevis, 111 Fed. 113. 

5 3. But it is suggested that there has been no tender of 

the amount of the premium due the defendant company 
January 1, 1915 ($1.00). It is enough to say in answer to this, 
that within a short time after proof of death was made to the de¬ 
fendant Company, it refused to pay the policy on the ground that 
a forfeiture had been worked. The tender therefore was not neees- 


sary. 

In view of the foregoing, judgment must be entered for the 
plaintiff; and it is so ordered. 

WALTER I. McCOY. 

.fustier. 


Supreme Court of the I district of Columbia. 

Saturday, June 30th, 1917. 

Session resumed pursuant to adjournment, lion. E. L. Siddons, 
Justice presiding. 


Before Judge McCov. 


The parties to this cause by their respective attorneys of record, 
on May 17th 1917, waived trial by jury and agreed to submit this 
cause to the Court upon an agreed statement of facts, and the cause 
was thereupon argued and submitted, and the Court having con¬ 
sidered the same now finds in favor of the plaintiff for the sum of 
Two Hundred Dollars, and orders that judgment be entered. 
Wherefore, it is considered that the plaintiff herein recover of the 
defendant and the American Surety Company, its surety, the sum 
of Two Hundred Dollars ($200.00) with interest from this date, 
together with costs of suit to be taxed bv the clerk and have execu¬ 
tion thereof. 


ANNA HAWKINS. 
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Order for Appcal and Citation. 
Filed July 5, ID 17. 


******* 


The Clerk of said Court will please enter an appeal to the Court 
of Appeals from the judgment entered for the plaintiff in this 
cause this day and duly issue citation to the plaintiff. Said appeal 
l>eing l>v the defendant Continental Casualty Co and the American 
Surety Co. of New York, surety on the appeal bond from the Munic¬ 
ipal Court. 


ELLIS & DONALDSON, 
'Attorneys for Defendant and 
American Surety Co., of New York. 


Memorandum. 

July 5, DU7. Appeal noted and Laid fixed at $400. 


t 


In the Supreme Court of the District of Columbia. 
At. Law. No. 58,447. 


Anna Hawkins. 


vs. 


The Continental Casualty Company, 


a Corporation. 


The President of the United States, To Anna Hawkins, Greeting: 


You are hereby cited and admonished to be and appear at a 
Court of Appeals of the District of Columbia, upon the docketing 
the cause therein, under and a^ directed by the Rules of said Court, 
pursuant to an Appeal from the Supreme Court of the District of 
Columbia, on the 5th day of July, 1917, wherein The Continental 
Casualty Company is Appellant, and you are Appellee, to show 
cause, if any there be, why the Judgment rendered against the said 
Appellant, should not he corrected, and why speedy justice should 
not be done to the parties in that behalf. 

Witness the Honorable J. Harry Covington, Chief Justice of the 

Supreme Court of the District of Columbia, this 6th day of July 

in the vear of our Lord one thousand nine hundred and seventeen. 
«/ 

| Seal Supreme Court of the District of Columbia.] 


JOHN R. YOUNG, 

Clerk. 

By A. W. LEVENSALER, 

Ass’t CVk , 
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Service of the above Citation accepted this (> day of July, 1917. 

C. 0. SHAW, 

W. A. COOMBE, 
Attorneys for Appellee. 

[Endorsed:] No. 5N.447 Law. Ilawkins vs. Continental Casualty 
Co. Citation. Issued July (>. 1017. Ellis A' Donaldson. Attorneys 
for Appellant. 

S Memoranda. 

July 23, 1017. Supersedeas bond approved and filed. 

July 31, 1017. Bill of Exceptions submitted. 


Supreme Court of the District of Columbia. 

Monday. September 10th, 1017. 

Session resumed pursuant to adjournment, lion. Walter I. McCoy, 
Justice presiding. 

******* 

The Court having this day signed the bill of exceptions taken 
at the trial of this cause, as of the time of the noting thereof, now 
hereby orders the same of record nunc pro tune. 


Assignment of Errors. 

Filed September 14, 1017. 

******* 

1. The Court committed error in overruling the motion of the 
defendant for judgment in its favor upon all the evidence. 

2. The Court committed error in rendering judgment for the 
plaintiff upon all the evidence. 

3. The Court committed error in holding that the plaintiff was 
entitled to recover, upon all the evidence. 

4. The Court committed error in holding that the defendant was 
estopped from setting up of the forfeiture under the policy, because 
it had permitted the insured on numerous prior occasions to pay 

premiums after they were due. 

9 5. The Court committed error in holding that no tenter 

was necessary of the amount of premium due by the insured 
to the defendant, on January 1st 1915. 

ELLIS A DONALDSON, 

Attorneys for Defendant. 


ANNA HAWKINS. 
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Designation of Record. 

Filed September 14, 1017. 

******* 

To John R. Young, Esq., Clerk of the Supreme Court of the Dis¬ 
trict of Columbia: 

In making up the record on appeal in the above entitled cause 
you will please include the following: 

1. Particulars of demand. 

2. Undertaking on appeal (Memorandum), 
o. Opinion of the Court. 

4. Judgment (Memorandum). 

5. Notation of appeal and fixing of supersedeas bond at $400.00 
(Memorandum). 

0. Issuance of citation and acceptance of service (Memorandum). 

7. Bond tiled (Memorandum). 

8. Submission of hill of exception (Memorandum). 

0. Signing of hill of exception (Memorandum). 

10. Assignment of errors. 

11. This designation. 

ELLIS & DONALDSON, 

Attorneys for Defendant. 

Service accepted Sept. 14, 1917. 

C. O. SHAW, 

W. A. COOMBE, 

Att’ys for P. 

10 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, .John R. Young, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 
to 9, both inclusive, to he a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is 
made part of this transcript, in cause No. 58447 At Law, wherein 
Anna Hawkins is Plaintiff and The Continental Casualty Com¬ 
pany, a corporation, is Defendant, as the same remains upon the 
files and of record in said Court. 

In Testimony Whereof. I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 9th day of October, 1917. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, 

Clerk. 
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11 In tlie Supreme Court of the District of Columbia. 

At Law. No. .">8447. 

Anna Hawkins. Plaintiff, 
vs. 

Continental Casualty Company. Defendant. 

Bill of Exceptions. 

Be it remembered that the above entitled cause came on for trial 
before Mr. Justice McCoy on the Kith day of May 1017. Both par¬ 
ties waived a trial by jury, and the case was submitted to the court 
without a jury upon the following facts: 

The plaintiff read in evidence the deposition of the plaintiff, Anna 
Hawkins, who testified to the following facts: 

She identified the policy of insurance which is the basis of this 
action, which was offered in evidence, and which is as follows: 


No. 1,631,808. 


Age 44. 


The Continental Casualty Company, Incorporated by the State of 

Indiana as a Stock Company. 

Old Line Plan. 

General Office. Chicago, Illinois (Hereinafter Called the Company). 

In consideration of the warranties and agreements contained in 
the application herefor, the payment of the policy fee, and the fur¬ 
ther payment of premium as in said application provided, does on 
this 3rd day of June, 1910, hereby insure Miss Harriet Allen (here¬ 
inafter called the Insured), in Class \V of the Company, as a cham¬ 
bermaid—one steady employer—leaves home daily, in the prin¬ 
cipal sum of Two Hundred Dollars, with accident indemnity at the 
rate of Twenty-five Dollars per month, and sickness indemnity at 

the rate of-- Dollars per month, and subject to the con- 

12 ditions of this policy promises to pay to the Insured or to 
her beneficiary, Anna Hawkins, her aunt, the respective in¬ 
demnities hereinafter provided for loss resulting from accident or 
sickness. 


Part 1. Insuring Clause for Accident. 

If the Insured, while this policy is in force shall receive per¬ 
sonal bodily injury (suicide sane or insane not included) which is 
effected directly and independently of all other causes through ex¬ 
ternal, violent and purely accidental means, and which causes at 
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once and continuously after the accident total inability to engage 
in any labor or occupation, the Company will pay indemnity as 
provided in Parts IT. Ill, IV, V, VI, IX/XI, and XII for los^ re¬ 
sulting therefrom. 

Part II. Specific Accident Indemnity. 

If. within ninety days from the date of the accident, any one of 
the following losses shall result necessarily and solely from such 
injury as is described in Part I. the Company will pay, subject to 
the provisions of Parts IV, Y, VI, IX, XI and XII. 

A For loss of life—Said principal sum. 

B F 'or loss of both hands, or For Loss of Both Feet or For Loss of 
one Hand and One Foot (all by complete severance at or above 
the wrist or ankle), or for the Irrecoverable loss of the entire 
sight of both eyes—Said principal sum. 

C For loss of either hand, by complete severance at or al)Ove the 
wrist, or For loss of eit her foot by complete severance at or above 
the ankle —One-half of said principal sum. 

1) For the irrecoverable loss of the entire sight of one eye—One- 
third of said principal sum. 

Part III. Monthly Accident Indemnity. 

t/ #. 

Accident Indemnity as provided in this Part III is payable only 
in the event the injury does not result in any of the losses for 
which provision is made in Part II and is also subject to the provi¬ 
sions of Parts V, VI, IX, XI, and XII. 

A. Total Loss of Time.—The Company will pay said Accident 
Indemnity for total loss of time necessarily resulting from such 
injury as is described in Part I. for such period not exceeding twen¬ 
ty-four consecutive months as the Insured shall be under the treat¬ 
ment of a legally qualified physician or surgeon by reason of such 
injury. 

18 B. Partial Loss of Time.—Or, if injury effected by exter¬ 

nal. violent and purely accidental means shall not at once 
wholly and continuously disable the Insured but shall thereafter 
wholly disable him, or if injury such as is described in Part I shall, 
either at once after the injury or at once after a period of total dis¬ 
ability, prevent him from performing work substantially essential 
to his duty or duties, the Company will pay as indemnity for par¬ 
tial loss of time and for a period not exceeding six consecutive months 
two-fifths of said Accident Indemnity; provided, however, that the 
combined period for which indemnity is payable under Paragraphs 
A and B of this Part 111 shall not extend more than twenty-four 
months after the accident. 


2—3131a 
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Part IV. Double Accident Indemnity. 

If such injury a^ is described in Part I is sustained by tbe In¬ 
sured while be is riding ( 1 ) as a passenger within tbe enclosed part 
of any railway passenger car provided for tbe exclusive use of pas¬ 
senger and propelled by steam, cable, compressed air or electricity; 
or (*2) a< a passenger on board a steam vessel licensed for the 
regular transportation of passengers; and if further such injury 
-ball be due directly to or in consequence of the wrecking of such 
ear or vessel, then the Company will pay double the’ indemnity 
otherwise payable under Parts II. III. Y and VI of this policy. 


Part Y. Special Accident Indemnities. 

A. If sunstroke, freezing or hydrophobia, due in either case to 

external.’violent and accidental means, shall result, independently 

of all other cause's, in the death of the Insured within ninctv davs 

• • 

from date of exposure or infection, the Company will pay said 
principal sum as indemnity for loss of life. 

P>. In any of the losses covered by this policy (1) where the 
injury causing the loss results wholly or in part from voluntary 
exposure to unnecessary danger or obvious risk of injury, or from 
the intentional act of the Insured or of any other person (assaults 
committed upon the Insured for the sole purpose of burglary or 
robbery excepted); or (2) where the injury causing the loss re¬ 
sults from or is received while violating the law, or violating the 
rules of a public carrier affecting the safety of its passengers or the 
public, or while evading arrest; or (d) where either the injury 
causing the loss or the loss itself remits, wholly or in part, from 
hernia or from any poison, vapor or gas. or from rioting or strikes; 
or (4) where the injury causing the loss is sustained while the In¬ 
sured is suffering from disease or sickness, or is insane, or is under 
the influence of any intoxicant, narcotic, or amesthetic; or (n) 
where the injury causing the loss makes no visible contusion or 
wound on the exterior of the body of the Insured (except in case 
of drowning) ; then in all cases referred to in this paragraph R of 
Part V the amount payable shall be one-fifth of the amount which 
otherwise would be payable under this policy, anything in this 
policy to the contrary notwithstanding, and subject otherwise to 
all the conditions in this policy contained. 

14 0. Loss resulting wholly or partly from peritonitis, ap¬ 

pendicitis. carbuncles, boils, felons, abscess, ulcer or tulier- 
culosis is hereby classified a- re-lilting from illness, the original 
cause of such loss, or of the ailment causing the loss, notwithstand¬ 
ing. Indemnity is payable for such loss only as provided in Part 
VIII. and no other indemnity shall be payable under the terms 
of this policy. 


Part VI. Annual Increase. 

A. Kach consecutive full year which this policy shall be carried 
without default in the payment of premium therefor shall add ten 
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per cent to the indemnities payable under Part II but the total of 
such additions shall not exceed fifty per cent. 

B. If a full year’s premium for this policy shall he paid at any 
time in advance then ten per cent shall be added to the indemnity 
payable under Parts III or YIII or any claim arising within the 
year for which the premium has been so paid in advance. 

Part \ 11. Beneficiary Insurance. 

If the beneficiary named herein is some one person and if such 
beneficiary while between the ages of eighteen and sixty years and 
while not insured in any way by any other policy of this Company 
shall sustain such personal bodily injury as is described in Part 1 
and which further is sustained under the circumstances described 
in Part I\ . the Company will pay for loss of life resulting within 
ninety days solely and independently of all other causes from such 
injury one-half the amount provided in Paragraph A. Part II. of 
this policy for like loss sustained by the Insured. 

Part \ Ill. Health Insurance. 

In the event that the Insured shall suffer from any bodily sick¬ 
ness or disease, which is common to both sexes and not venereal in 
character, and which is contracted and begins while this policy is 
in force and after it has been in force for sixty consecutive days 
without default in the payment of premium, the Company will pav 
for loss of time actually and necessarily resulting from such sickness 
and commencing within said limits of time as follows: 

A. Said sickness indemnity will be paid for such period, after 
the first week thereof and not exceeding the limit hereinafter fixed 
in Paragraph ( of this part, as the insured, by reason of such sick¬ 
ness shall be prevented from performing any and every kind of dutv 
pertaining to his occupation and also shall be necessarily, entirelv 
and continuously confined within the house and therein be regu¬ 
larly visited by a legally qualified physician. 

B. One-half said sickness indemnity will be paid for such 
!•> period, after the first week thereof and not exceeding the 
limit hereinafter fixed in Paragraph 0 of this part, as the 
Insured, hv reason of non-confining sickness, and for such period 
not exceeding said limit as the Insured hv reason of convalescence 
from a confining sickness, shall be wholly and continuously disabled 
from engaging in any labor or occupation and also shall he under the 
regular care of a legally qualified physician, although not confined 
within the house. 

C. The limit of time for which indemnity shall be payable for 
any loss resulting directly or indirectly, wholly or partly, from 
paralysis, lumbago, lame back, strains, sciatica, neuritis, dementia, 
insanity, tuberculosis, rheumatism, orchitis, vaccination, hernia, or 
any chronic disease, shall lx 1 one month in any one policy year 
under either Paragraph A or B or under both Paragraphs A and B. 
The limit of time for which indemnity shall be payable for loss 
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resulting from any other sickness or disease (except venereal and 
those not common to both sexes) shall be six months under Para¬ 
graph A and one month under Paragraph 1»; provided further that 
the combined period of time for which indemnity shall be payable 
under both Paragraphs A and B shall not exceed six months as a 
result of any one sickness. Venereal diseases, and those not com¬ 
mon to both sexes, are not covered by this policy of insurance and 
no indemnity is payable for any loss resulting directly or indirectly, 
wholly or partly, from any such disease. 

Part IX. Xon-Forfeitable Provision. 

If the Insured is injured, fatallv or otherwise, or contracts disease 

* • ' 

after having changed his occupation to one classified by the Com¬ 
pany as more hazardous than that herein stated, or while be is doing 
any act or thing pertaining to any occupation so classified bv the 
Company, the Company’s liability shall l e only for such proportion 
of the principal sum or indemnity herein provided as the premium 
paid by him will purchase at the late ami within the limits fixed by 
the Company for such more hazardous occupation. 

Part X. Indemnitv Pavments. 

• • 

Indemnity for loss of life of Insured is payable to the beneficiary 
hereinbefore named, if surviving; otherwise to the estate of the 
Insured. Indemnity for loss of life of beneficiary is payable to the 
Insured. All other indemnities are payable to the Insured and all 
indemnity for loss of time shall terminate upon the death of the 
Insured. 

Part XI. Notice and Proof. 

Written notice of claim must be given by the Insured, or by the 
beneficiary, to the Company at it- office named herein as place of 
issue, and be received there within ten days from the date of the 
accident or the commencement of the sickness causing the loss for 
which claim is made. Failure on the part of the Insured or bene¬ 
ficiary to comply strictly with the above notice requirement 
10 shall limit the liability of the Company to one-fifth the 
amount which would otherwise be payable under this policy. 
Affirmative proof of any injury, fatal or non-fatal, or of any sick¬ 
ness for which claim is made, must be furnished to the Company 
at its said office on and in accordance with its forms, in case of loss 
of time within thirty days after the termination of the period for 
which the Company is liable, and in case of any other loss within 
thirty days after such loss, and in the event of claim based upon 
injury such affirmative proof must establish the fact that such in¬ 
jury was caused solelv by external, violent and purely accidental 
means. Forms may be had upon written request to the said office 
of the Company. 
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Part XII. Miscellaneous. 

The application herefor is hereby made a part hereof. All per¬ 
sonal pronouns herein shall he considered to include both sexes. 
Strict compliance on the part of the Insured and beneficiary with 
all the provisions of this policy is a condition precedent to recovery 
hereunder, and any failure in this respect shall forfeit to the Com¬ 
pany all right to any indemnity. 

The issue of this policy cancels any policy previously issued by 
the Company to the Insured. The Company may cancel this policy 
(it any time, without prejudice to the rights of the Insured to any 
claim then pending, by mailing notice of cancellation to the In¬ 
sured's address, as it appears on the records of the Company, with its 
check for the unearned part, if any, of the premium. The occur¬ 
rence of anv loss for which indemnitv is pavable under the terms of 
Parts II or VI I. or the death of the Insured from any cause, shall 
at once terminate the insurance effected bv this policy. 

No claim for indemnity for loss of time in excess of the usual 
salary or income of the Insured for the same length of time shall 
1 k> valid. Indemnity will he paid for injury or sickness only for 
the time the Insured is under the professional care and regular at¬ 
tendance of a legally qualified physician or surgeon. If the In¬ 
sured is disabled by injury or illness for more than thirty days, he 
or his representative must furnish the Company every thirty days 
with a report from his attending physician or surgeon, fully stating 
the condition of the Insured. Not more than one indemnity pro¬ 
vided in this policy will he paid for loss resulting concurrently from 
accident and sickness. 

Monthly premiums may lx* deducted at the option of the Com¬ 
pany from any payment of indemnity for loss of time at the rate of 
one monthly premium for each ten dollars, or fraction thereof, of 
indemnity paid. 

In the event of claim based on injurv to the Insured or beneficiary, 
or sickness on the part of the Insured, the Company shall have the 
right and opportunity to examine the person of the one injured or 
sick, when and so often as it may require, and also in the event of 
claim for death the right and opportunity to make an autopsy on 
the deceased. 

17 The insurance under this policy shall not cover any per¬ 

son under the age of eighteen. No proceeding in law or 
equity shall be brought against this Company for recovery of in¬ 
demnity under this policy until after three months from the expira¬ 
tion of the time named herein for filing proofs, nor shall the same be 
brought at all unless commenced within three months after right 
of action accrues in accordance with this paragraph. Should the 
time limitations of this policy, with respect to giving notice, filing 
proofs, making any report, or instituting suit, conflict with the law 
controlling this contract, such limitation shall be considered to be 
amended to agree with the minimum period permitted by such law. 

No agent has authority to change this policy or waive any of its 
provisions, and any notice to or from an agent, or any knowledge 
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by him, shall not be held to effect a change or a waiver of anything 
herein, nor shall such notice or knowledge release the Insured or 
l>enefic*iary from a strict compliance with the provisions of this 
policy. 

No assignment, renewal or change in this ]>olicy from its printed 
form, and no waiver of any of its provisions, definitions or limits 
shall l>e valid unless agreed to in writing by the President or Secre¬ 
tary of this Company and endorsed hereon. Consent of the bene¬ 
ficiary shall not be requisite to surrender or assignment of this 
1 policy or to change of beneficiary, and the Insured may at any time 
release the Company from any and all liability then existing or 
thereafter accruing to the beneficiary. 

All premiums hereon must be paid either at the office of the Com¬ 
pany named herein as place of issue or to a person designated in 
writing by the Company to receive them, and if paid otherwise such 
payment shall not be binding upon the Company. 

This Policy except Part VIII takes effect upon its delivery to the 
Insured while in good health and free from injury. Part YIII takes 
effect sixty days later if all premium due meanwhile has been paid 
as agreed. The whole policy continues in effect as long as the 
premium shall be paid as agreed in the application herefor, unless it 
Ik? sooner terminated in accordance with its terms. If anv install- 
ment of premium shall not lx? paid when due in accordance with the 
terms of the said application. it< subsequent acceptance shall be op¬ 
tional with the Company at its office named herein as place of issue 
and if accepted the policy shall l e reinstated thereby to date from 
twelve o’clock noon of the day following its receipt and acceptance 
at such office, and neither the insured nor the beneficiary shall be 
entitled to recover indemnity for any loss resulting from injury 
incurred sul>eequent to default and prior to date of reinstatement as 
herein provided, nor for any loss resulting from sickness contracted 
or commencing Indore the expiration of thirty days after such date 
of reinstatement. 

In witness whereof, the Continental Casualty Company has 
IS caused these presents to be signed by its President and Secre¬ 
tary: but the same shall not lx? binding upon the Company 
unless countersigned bv its Policv Writer. 

II. (i. P>. ALEXANDER. 

President. 

Attest: 

W. II. BETTS, 

Secretary. 

(Continental Casualty Company Corporate Seal. Chartered 1S07.) 


Countersigned and issued at the office of the Company at New 
York City at twelve o’clock, noon. Standard Time, the day and 
vear first written above. 

Bv ANNA M. HANSON, 

Policy Writer. 
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Endorsements on Back. 

Combination Accident and Health Insurance. 
Policy No. I,(IS 1,3(18. 

Continental Casualty Company. Industrial Department. 

Name Harriet Allen. 

Town New York 
State N. Y. 


Read Your Policy. 


The Premium is .$-per month, and must he* paid on or before 

the first day of each month in advance to the Local Treasurer named 
in receipt hook herewith or at the Company’s Office named in this 
policy as place of issue. 

In case of injury or sickness, give notice within ten days to 
Continental Casualty Company as Directed by the Policy. 

Agent A. Lightson. 


Said policy is copied herein in full at the special request and 
instance of counsel for the plaintiff. 

Witness further testified that she was the beneficiary named in 
the policy, and was the aunt of the insured, Harriet Allen, 
19 who was a colored woman. Witness identified the receipt 
books showing the payment of the premiums, which receipt 
books were offered in evidence, and arc as follows: 


Policy No. 1 ,(>dl,.‘lt)8 of Miss Harriet Allen. 

Address e o Mrs. Olias. S. Ludlam, 580 Riverside Dr. 

Monthly Premium $1.—due on or before the first day of each 
«/ •/ 

month commencing July 1st, 1910. 

Pay to Continental Casualty Co., Local Treasurer of Div. No. — 
at #217 W. 125th Street, Harlem Office, or to Continental Cas¬ 
ualty Company. 
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Notice.—Any receipt here given for overdue premium reinstates 
the insurance only as provided in the policy. 



Amount 

Carries 

Policy 

Ix)cal Treasurer’s 

Date Paid 

Paid 

to end of 

Signature. 

.June 29, 1911 

$1.- 

July 

F. K. Kiselev, J. 11. \Y. 

Julv 28, 1911 

$1.00 

Aug. 

F. K. Kiselev, M. K. 

Sept. 1, 1911 

$1.00 

Sei >t. 

F. K. Kiselev 

Oct. 13, 1911 

$1.00 

Oct. 

F. K. Kiselev, M. K. 

Nov. 0, 1911 

$1.00 

Nov. 

D. Zabin 

Nov. 24, 1911 

$1.00 

Dec. 

By F. K. Kiselev 

Jan. 18, 1912 

$1.00 

Jan. 

\Y. S. Alexander, 1). Z. 

Feb. 8. 1912 

$1.00 

Feb. 

\Y. S. Alexander, I). Z. 

Mar. 5, 1912 

$1.00 

Mar. 

W. S. Alexander, L. K. 

Apr. 0, 1912 

$1.00 

Apr. 

\Y. S. Alexander, L. K. 

Apr. 26, 1912 

$1.00 

May 

\Y. S. Alexander, L. P>. 

Jun- 1, 1912 

$1.00 

June 

I. Lipfell 

Jul. 2, 1912 

$1.00 

Jul. 

\Y. S. Alexander. M. 

July 2, 1912 

$1.00 

Aug. 

\V. S. Alexander. 

Aug. 30. 1912 

$1.00 

Sep. 

\Y. S. Alexander, M. 

Sep. 23, 1912 

$1.00 

Oct. 

\Y. S. Alexander, M. 

Oct. 25, 1912 

$1.00 

Nov. 

\V. S. Alexander, M. 

Dec. 5, 1912 

$1.00 

I >ec. 

NY. S. Alexander, M. 

Dee. 30, 1912 

$1.00 

Jan. 

NY. S. Alexander, M. 

Feb. 3, 1913 

$1.00 

Feb. 

NY. S. Alexander, M. 

Mar. 3, 1913 

$1.00 

Mar. 

NY. S. Alexander, M. 

Apr. 2, 1913 

$1.00 

Apr. 

I. Lipfeld. • 

Apr. 2, 1913 

$1.00 

May 

I. Lipfeld. 

May 27, 1913 

$1.00 

Jun. 

NY. S. Alexander, M. 

Jul. 18, 1913 

$1.00 

Jul. 

NY. S. Alexander, M. 

Aug. 11, 1913 

$1.00 

Aug. 

NY. S. Alexander, M. 

Sept. 2, 1913 

$1.00 

Sep. 

NY. S. Alexander, M. 

Oct. 6, 1913 

$1.00 

Oct. 

NY. S. Alexander, M. 

Nov. 17, 1913 

$1.00 

Nov. 

NY. S. Alexander, M. 

Dec. 30, 1913 

$1.00 

$1.00 

Dec. 

Jan. 

NY. S. Alexander, M. L. 

Jan. 31, 1914 

$1.00 

Feb. 

NY. S. Alexander, B. 

Feb. 27, 1914 

$1 00 

Mar. 

NY. S. Alexander, B. 

Feb. 27, 1914 

$1.00 

Apr. 

NY. S. Alexander, B. 

Apr. 30, 1914 

$1.00 

May 

NY. S. Alexander, T. 

Mav 26, 1914 

$1.00 

Jun- 

NY. S. Alexander. T. 


Please scad special notice on hack hereof. 


Always present this book when paying premiums. 

On back of receipt Kook: Always try to pay yo;-r premiums for 
one or more months in advance then you are always Insured. Con¬ 
tinental Casualty Co., 217 NY. 125th Street. 
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20 Special Notice. 

Premium is always payable in advance without notice, and if 
policy holders wish to be in good standing and entitled to benefits 
they must at all times pay promptly on or before the first day of 
each month. The Company will not accept a premium payment 
on a lapsed policy after the insured has received injury or con¬ 
tracted sickness, until the insured is again in good health and 
free from injury. 


Policy Holders' Receipt Book. 

# 

This book must be presented to the lx>cal Treasurer when paying 
premium and receive his signature as a receipt for any payments 
made. If Local Treasurer cannot be found send the premium and 
this book to the Continental Casualty Company, 217 AA\ 125th 
Street, New York. 

In case of disability or death, immediate notice must be given 
to the Company. 


Read Your Policv. 

%} 


Always give your policy number when writing to the company. 


Policy No. 1,031,368 of Miss Harriet Allen. 

Address. N. Y., c/o I)r. Rogers. 102 E. 30" St., Towuers, Putnam 
Co. 

Monthly Premium $1.00 due on or before the iirst day of each 
month commencing July 1st, 1014. 

Payable to Up-town Branch, agent, at 217 \Y. 125 Str., or to the 
Continental Casualty Company, 910 Michigan Avenue, Chicago. 

Notice: Any receipt here given for overdue premium reinstates 
the insurance only as provided in the policy. 
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Date Paid. 

Jun- 15, 1914 
Sept. 9, 1914 
Oct. 13, 1914 


Carries 

Amount Insurance to 

Paid 1st day of Collector's Signature. 

$2.00 Sept. AY. S. Alexander, T. 

$2.00 Nov. AY. S. Alexander, L. H. Y. 

$2.00 Jan. 1, 1915 AA\ S. Alexander, T. 


This Book Should Always Accompany Your Remittance. 

On back of receipt book: 

Special Notice. 

Premiums are payable in advance, on or before the first day of 
each month, without notice. You will be sure to be always insured 
if you nay at least one month in advance. 

3—3131a 
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The Company will not accept a premium payment on a lapsed 
policy after the insured has received injury or contracted sickness, 
until the insured is again in good health and free from injury. 

In case of disability or death notify the company immediately 
giving the policy number and full particulars. 

Policy Holder s Receipt Hook. 

This book must be presented to the agent when paying your 
premium and receive his signature as a receipt for any payments 
made. If the agent cannot be found send the premium and this 
hook to the Continental Casualty Company. *217 West 12f>th St.. 
New York; 910 Michigan Avenue, Chicago. 

Increased Benefits if Premium is Paid Annuallv in Advance. 

• 

The said premium receipt hooks arc copied herein in full at the 
special request and instance of counsel for the plaintiff. 

Witness testified that the money represented bv the receipt books 
was paid to the defendant by the said Harriet Allen; that 
22 the said Harriet Allen died at Bellevue Hospital in the 
month of January, 191.A. Witness filed proofs of death with 
the defendant, said proofs of death l>eing executed on the 29th 
day of January. 191 A. she filed this proof of death in person with 
the defendant, who refused payment; she went to three offices in 
New York, and it was two or three weeks after she filed the proof 
of death that the defendant told her they could not pay her. 

On Cross-examination, witness testified that when she went to see 
the defendants at one time they told her that they wanted to in¬ 
vestigate her claim. Harriet Allen was burned on the 4th of Jan¬ 
uary. 191.",. and a- a result of these burns she died oil the Sth of 
January. 191 A. 

Witness was shown the application for the policy oil which she 
identified the signature of Harriet Allen, and which was marked 
for identification by the examiner. Harriet Allen lived in New 
York at the time of her death; lived there eighteen or twenty years, 
or more; the policy was delivered in New York, and all the pre¬ 
miums paid there. 

Thereupon counsel for the plaintiff announced his case in chief 
closed. 

Thereupon counsel for the defendant offered in evidence the 
application for said insurance, signed by Harriet Allen, the assured, 
the signature of said Harriet Allen having boon identified bv the 
plaintiff in her deposition. 

Counsel for the plaintiff objected to the admission of said appli¬ 
cation in evidence on the ground that it was not attached to, or 
delivered with the policy, which objection was overruled by the 
court, and to which ruling the attorney for the plaintiff duly re¬ 
served an exception. Said application is as follows: 
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-•» Dale Issued .Inn- 2, ISMO. 

Answer All Questions and Write Plainly in Ink. 

Poliev No. l.iKU.ttGS. Class |). W. 

% 

Application for Insurance. 

Mr. A. Lightson. Agent. 

I hereby apply for Insurance in the Continental Casualty Com¬ 
pany (Incorporated by the State of Indiana as a stock company. 
“Old line plan’*), based upon the following statements, and I agree 
that any failure on the part of myself, my heirs, legal representa¬ 
tives or lamoficiary to comply with the provisions, conditions and 
agreements of this Application, or of any policy issued hereon, shall 
terminate the insurance' and forfeit to the Company all claims there¬ 
under. 

Death Indemnity (Accident Only). $'200; Monthly Indemnity. 
Accident $25; Sickness, $25. 

1. Name. Harriet Allen. Age, 41. 

2. Height, 5 ft. •*» in. Weight. 127 lbs. Pace. Col. 

P. 6. Address (street and No.) Oil \V. 110th St.. Apt. TOO. 
Town, New York. Countv. N. Y. State. N. Y. 

4. Occuj)ations and duties. Describe all of them. ( , haml>ermaid 
in hotel. Leaves Home daily on steady employment. 

5. Employed hv C. S. Ludlam. 

<>. Beneficiary to take interest under the policy only at death 
of applicant, ((live full Christian name, relationship and resi¬ 
dence.) Name, Anna Hawkins. Relationship. Aunt. P. O. Ad¬ 
dress, :»10 W. 70th St. 

7. Except a< herein stated. I have not now nor have I had any 
infirmity in mind or body, or any defect in hearing or vision, or 
lost any part of my IkmIv. No Ex. 

K. Except as herein stated. I have no other accident or health in¬ 
surance. No Exi. 

0. Except as herein stated, no accident or health insurance* com¬ 
pany or association has over rejected my application, cancelled my 
|M>liey or certificate, or declined to renew the same. No exi. 

10. The monthly indemnity I now carry and this I apply for do 
not exceed my monthly wages, salary or income, except as herein 
stated. No exi. State amount of monthlv income. $45.00. 

It. Except as herein stated. I have not had nor am I now suf¬ 
fering from (Vrebro-Spinal Meningitis. Paralysis. Erysipelas. Ap¬ 
pendicitis, Diabetes. Peritonitis, Bronchitis. Tetanus, Pleurisy. Pneu¬ 
monia. Varicose Veins, Ulcers, Fits, Locomotor Ataxia, or any dis¬ 
ease of the Spine nor -Rheumatism. Lumbago, Hernia, nor any 
chronic or periodic mental or physical ailment or disease: nor have 
I in contemplation any special journey or hazardous undertaking; 
nor have 1 ever claimed or received anv accident or health insur- 
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ance benefits; and mv habits of life arc correct and temperate, and 
I am not now a policy holder of this company. No exi. 

24 I understand and agree that I have made each of the 

above statements as a material representation to induce the 
issue of a policy for which 1 have made this application, and to that 
end I warrant each of them to be full, complete and true, and de¬ 
clare that no statement contradictory thereto was made by me to 
the agent of said company, and that all statements made to him 
are embodied herein. 1 agree to notify the company at once in 
writing in case 1 apply for any additional accident or health insur¬ 
ance. I expressly waive all provisions of law forbidding any physi¬ 
cian who has attended me. or who may attend me hereafter, from 
disclosing all information which he thereby acquired. 

I agree to pay in advance and without notice a monthly premium 
of $1.00 for mv said policy, the first monthly premium to he paid 
on or before the first day of July. 1010, and one monthly premium 
to be paid on or before the first day of each month thereafter, and 
all to l>e paid to the Company at its office from which my policy 
shall be issued, or elsewhere as may he directed by the Company in 


writing. 

I further agree that if any payment be not made by 12 o’clock 
noon, Standard time of the day when due. as above specified, all my 
rights under said policy and the rights of the beneficiary thereunder 
shall then and thereby become void, and that my policy can be 
reinstated only at the option of the Company and by tendering pay¬ 
ment of the overdue premium at the said office of the Company, 
and that if such tender is accepted, reinstatement shall be effected 
thereby only as provided in the policy and only for the balance of the 
calendar month in which accepted. 

I understand and agree: (1). That the insurance hereby applied 
for will, under no circumstances be in force until the payment in 
advance of the policy fee and delivery of the policy to me during 

mv lifetime and while 1 am in good health and free from all in- 

•' _ * 

jury. (2) That I am not entitled to indemnity for any illness or 
disease, or anv recurrence of disability resulting from anv illness 
or disease originating or existing prior to the expiration of sixty 
days after the date of the issue of said policy. (3) That the agents 
and solicitors of this Company are not authorized to extend credits, 
or waive, extend or change any of the terms, conditions, or pro¬ 
visions of this application, or of the policy to be issued to me. 

Dated at New York. State of N. Y.. this 3 day of May, 1910. 
Signature of Applicant Harriet Allen (Seal) Witness and recom¬ 
mended by A. Lightson. 

On side of Application: Premium payable to Local Treasurer at 
Continental Casualty Co.. 217 W. 12f>th Street, Div. No. 3782. Send 


Policy to Leighton. 

Slip attached to application: Continental Casualty Company. In 
consideration of your accepting my application for a policy, I 
agree not to claim indemnity for illness caused directly or indi¬ 
rectly by child-birth or by disease of the generative organs or their 
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appendages, nor for any disease or result of injury not common to 
both sexes. 

This agreement to he attached and made a part of my applica¬ 
tion and a copy hereof to he attached to any policy you may issue 
to me. 

25 (Signed) HARRIET ALLKN. 

A. LIGHTSON, 

Witness. 


1,031,80S. 


Thereupon the defendant rested. 

Counsel for the plaintiff announced that they had no testimony 
in rebuttal, and the defendant moved the court to render judgment 
for the defendant on the ground that the testimony showed that 
the payment of premiums was in arrears at the time of the acci¬ 
dent to the assured, and at the time of her death, which resulted 
therefrom, which invalidated the policy and prevented recovery. 

Thereupon, after argument of said motion, the court took the 
case under advisement and thereafter, on to wit, the 30th day of 
June. 1017. filed a written opinion overruling the defendant's mo¬ 
tion for judgment, to which ruling counsel for the defendant duly 
reserved an exception. Upon this opinion judgment was rendered 
for the plaintiff on the said 30th day of June, 1017, for the sum 
of Two Hundred Dollars ($200), with interest from date and 
costs. 

And thereupon after the foregoing proceedings which are made 
a part hereof, the defendant, by its counsel, tendered its bill of ex¬ 
ceptions. which it prayed the court to sign, seal and make the same 
a part of the exceptions taken by the defendant, and noted by the 
court, as aforesaid, as if the same had been set forth in a separate 
kill of exceptions signed and sealed by the justice presiding at the 
trial, which accordingly is done this 10th day of September, 1917, 
now for then. 

WALTER I. McCOY, 

Justice. 

"We agree to the above as the bill of exceptions in this cause and 
consent that the court may sign the same in in duplicate 

26 as the record of the testimonv before the Court of Appeals. 

C. O. SHAW, 

W. A. COOMBE, 
Attorneys for Plaintiff. 

27 [ Endorsed: | At Law. No, 58,447. Anna Hawkins vs. 
Continental Casualty Co. Bill of Exceptions. *Law offices 

Ellis <fc Donaldson, Southern Building, Washington. 

Endorsed on cover: District of Columbia Supreme Court. No. 
8131. Continental Casualty Co., &c., et al., appellants, vs. Anna 
Hawkins. Court of Appeals, District of Columbia. Filed Oct. 22, 
1917. Henry W. Hodges, Clerk. 
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Continental Casualty Company, a Corporation, and 
American Surety Company of New York, a Cor¬ 
poration, Appellants , 

vs. 

Anna Hawkins, Appellee. 


BRIEF FOR APPELLANT. 


Statement of Facts. 

This is an appeal from a judgment of the Supreme 
Court of the District of Columbia, entered on June 
30, 1917, in favor of the appellee against the ap¬ 
pellant, Continental Casualty Company, under an ac¬ 
cident insurance policy, and against the appellant, American 
Surety Company of New York, as surety on the appeal bond 
of its co-appellant, the case having originated in the Munici¬ 
pal Court of the District of Columbia. 

The facts out of which the action grows are as follows: 

On the 3rd day of June, 1910, the appellant, the Contin- 
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ental Casualty Company (hereinafter referred to as the 
Casualty Company) entered into a contract of accident in¬ 
surance with one, Harriet Allen, under the terms of which 
it agreed to pay her certain indemnities for accidental in¬ 
juries received by her, and agreed to pay the appellee, the 
beneficiary named in the policy, the sum of two hundred 
dollars ($200), in the event the insured should die within 
a specified time from injuries accidentally received, the con¬ 
tract being subject to certain stipulations and conditions 
hereinafter mentioned. 

The policy was delivered in New York, the insured lived 
in New York, and all the premiums were paid in New York. 
The premiums were paid up to January 1, 1915, and the 
insured was severely burned on the 4th day of January, 
1915, as a result of which burns she died on the 8th day 
of January, 1915. 

There is no provision in the policy stipulating when the 
premiums were to be paid but the application for the policy, 
signed by the insured is specifically made a part of the 
policy by its terms (R., p. 13). It is also provided in the 
policy that it was issued 

“In consideration of the warranties and agreements 
contained in the application herefor, the payment of 
the policy fee, and the further payment of premiums as 
in said application provided” (R., p. 8). 

In reference to the payment of premiums, the application 
provides as follows: 

“I agree to pay in advance and without notice a 
monthly premium of $1.00 for my said policy, the first 
monthly premium to be paid on or before the first day 
of July, 1910, and one monthly premium to be paid 
on or before the first day of each month thereafter, and 
all to be paid to the Company at its office from which 
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my policy shall be issued, or elsew here as may be di¬ 
rected by the Company in writing. 

I further agree that if any payment be not made by 
12 o’clock noon, Standard time of the day when due, 
as above specified, all my rights under said policy and 
the rights of the beneficiary thereunder shall then and 
thereby become void, and that my policy can be re¬ 
instated only at the option of the Company and by 
tendering payment of the overdue premium at the said 
office of the Company, and that if such tender is ac¬ 
cepted, reinstatement shall be effected thereby only as 
provided in the policy and only for the balance of the 
calendar month in which accepted” (R., p. 20). 

The policy contains the follow ing stipulation : 

“The whole policy continues in effect as long as the 
premium shall be paid as agreed in the application here- 
for, unless it be sooner terminated in accordance with 
its terms. If any installment of premium shall not be 
paid when due in accordance with the terms of the said 
application, its subsequent acceptance shall be optional 
w ith the Company at its office named herein as place 
of issue and if accepted the policy shall be reinstated 
thereby to date from twelve o’clock noon of the day 
following its receipt and acceptance at such office, and 
neither the insured nor the beneficiary shall be en¬ 
titled to recover indemnity for any loss resulting from 
injury incurred subsequent to default and prior to date 
of reinstatement as herein provided, nor for any loss 
resulting from sickness contracted or commencing be¬ 
fore the expiration of thirty days after such date of re¬ 
instatement” (R., p. 14). 

Shortly after the death of the insured the appellee filed 
proofs of death with the Casualty Company and demanded, 
as beneficiary, the sum of two hundred dollars ($200) 
which the policy provided should be paid to her in the event 
the insured died as the result of accidental injuries. The 
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Casualty Company refused payment on the ground that at 
the time the insured was burned and at the time she died 
as a result thereof, the jx>licy was out of benefits, and had 
become null and void because the premium due on January 
1, 1915, was not paid, and that the failure to pay the pre¬ 
mium had worked a forfeiture of the policy. Had the 
premium been paid after the 1st of January, 1915, the 
policy, according to its terms and the terms of the appli¬ 
cation, could only have been reinstated so as to cover ac¬ 
cidents occurring after noon of the day following its re¬ 
instatement, so that a tender or payment after the acci¬ 
dent could not have revived the policy so as to cover that 
accident or the death resulting therefrom. This premium 
was not only not paid as provided in the application, but 
has never to this day been paid or legally tendered. 

Thereupon suit was filed in the Municipal Court of this 
District, in which judgment was rendered for the plain¬ 
tiff, and an appeal taken to the Supreme Court of the Dis¬ 
trict of Columbia, where the case was submitted to the 
court, without jury, by agreement of counsel, and resulted 
in a judgment being entered for the plaintiff, as hereinbefore 
stated. The appellant, the American Surety Company of 
New York, became the surety on the bond executed by the 
Casualty Company, on its appeal from the Municipal Court, 
and it is on this account that it becomes a party to this ap¬ 
peal. the judgment of the Supreme Court of the District 
of Columbia having been entered against both of said ap¬ 
pellants. 


Assignment of Errors. 

1. The Court committed error in overruling the motion 
of the defendant for judgment in its favor upon all the 
evidence. 
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2. The Court committed error in rendering- judgment for 
the plaintiff upon all the evidence. 

3. The Court committed error in holding that the plain¬ 
tiff was entitled to recover, upon all the evidence. 

4. The Court committed error in holding that the defen¬ 
dant was estopped from setting up the forfeiture under 
the policy, because it had permitted the insured on numer¬ 
ous prior occasions to pay premiums after they were due. 

5. The Court committed error in holding that no tender 
was necessary of the amount of premium due by the insured 
to the defendant, on January 1, 1915. 

Argument. 

There is no dispute as to the facts in this case, and no 
question of fact was submitted to the lower court for de¬ 
termination. There were two questions of law argued 
below, and with which we are concerned on this appeal. 
These are: 

1. Is the application admissible in evidence? 

2. Is the Casualty Company estopped from setting up the 
forfeiture which arose by the failure of the insured to pay 
the monthly premium which became due on January 1, 
1915; or has the Casualty Company waived the forfeiture 
so arising, because, on a number of prior occasions, it ac¬ 
cepted premiums after the date they were due? 

1. On the trial below the Casualty Company offered in 
evidence the application for the policy in question which 
was signed by the insured, for the purpose of showing 
when the premiums were due and payable, and the result 
which followed the failure, on the part of the insured, to 
pay the premiums as she stipulated to do. Counsel for the 
appellee objected to the admissibility of the application in 
evidence on the ground that the policy was a New York 
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contract, and was governed by the New York statute, which 
provides as follows: 

“Every policy of insurance issued or delivered within 
the state on or after the first day of January, nineteen 
hundred and seven, by any life insurance corporation 
doing business within the state shall contain the entire 
contract between the parties and nothing shall be in¬ 
corporated therein by reference to any constitution, by¬ 
laws, rules, application or other writings, unless the 
same are indorsed upon or attached to the policy when 
issued; and all statements purporting to be made by 
the insured shall in the absence of fraud be deemed rep¬ 
resentations and not warranties. Any waiver of the 
provisions of this section shall be void.” 

Sec. 58, Consolidated Laws of New York State, 
1909, Vol. 3. 

It will be noted that this statute only applies to policies 
issued by life insurance companies. Appellee's contention 
was that the policy, because it provided for the payment of 
a sum upon the death of the insured, was converted into a 
life insurance policy, and the casualty company was a life 
insurance company within the meaning of the New York 
statute. The lower court very properly held that this 
contention was untenable and admitted the application in 
evidence. The court’s ruling on this point is sustained by 
the case of Standard Life & Accident Company v. Carroll, 
86 Fed., 567. 

In that case the suit was on a policy almost precisely sim¬ 
ilar in its terms to the policy we are now considering. The 
application was not attached to the policy but was made a 
part of it just as is the case here. There was a statute in 
the State of Pennsylvania similar to the New York statute, 
and objection was made to the introduction of the applica¬ 
tion because of this statute. The court held that the statute 
did not cover the policy in suit because it was confined, by 
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its terms, to life and fire policies, while the policy there un¬ 
der consideration was an accident policy. In that policy 
there was a provision that a certain sum would be paid the 
beneficiary if the insured should die as the result of an 
accident, and it was contended that that converted it into a 
life insurance policy. In this connection the court said: 

“The suggestion that the act includes policies of in¬ 
surance against bodily accidents seems to us to be quite 
inadmissible. The instrument sued on here is strictly 
an accident insurance policy. The form of the policy 
is that commonly used in insurance against bodily acci¬ 
dents. The primary purpose is to secure a weekly in¬ 
demnity in money to the insured in the event of his 
disability from accidental injury. In certain specified 
contingencies, resulting from accidental injury, a spe¬ 
cified gross sum is to be paid. In some of these result¬ 
ing contingencies the stipulated specific payment is a 
proportionate part of the principal sum named in the 
policy, and in other contingencies the whole principal 
sum is to be paid. One of the latter is death result¬ 
ing from the accident within 90 days thereafter. But 
this contingent provision does not make the instru¬ 
ment a life insurance policy, either in a popular or in 
a legal sense.” 

This case has been approved in National Accident Society 
v. Dolph, 94 Fed., 743. 

But, whatever the conclusion of this Court may be as to 
the admissibility of an application in such a case as this, 
generally; yet in the case at bar there can be no question, 
it seems to us, as to its admissibility for the purposes for 
which it was offered, which was to show the consideration 
for the contract contained in the policy. It is, of course, 
the law, recognized by every court, that the consideration of 
any contract may be proved by parole evidence, or by a 
reference to documents not made a part of the contract. 
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This precise question was before the Kentucky court in 
the case of Jasper v. Continental Casualty Co., 88 
S. W., 1078, where it was held that the application could 
be considered for the puq>ose of showing what the con¬ 
sideration was for the execution of the contract, in spite 
of a statute in that state which was to all intents and pur¬ 
poses similar to the New York statute invoked here. 

The same conclusion was reached in the case of A uetcel 
v. Travelers Protective Association, 183 S. W., 499. This 
was also a Kentucky case. 

• 

2. The question upon which this case must principally 
turn is that above mentioned as question No. 2, to wit: 
Is the Casualty Company estopped to set up the forfeiture 
which occurred on January 1, 1915, by reason of the failure 
of the assured to pay, on that day, the monthly premium 
which then accrued? This question will be considered from 
two viewpoints: (a) There can be no estoppel or waiver 
here because the premium due on January 1, 1915, was not 
only not paid when due but has never been paid at all, 
and, (b) The doctrine of estoppel or waiver can not be ap¬ 
plicable to this case because there was no course of action 
established which was inconsistent with an intention on the 
part of the Casualty Company to insist upon the strict per¬ 
formance of the terms of the contract. 

(a) There can be no question but that, ordinarily, under 
the terms of the policy, all rights of the appellee were for¬ 
feited, and the policy became null and void, by the failure 
of the insured to pay the premium according to the stipula¬ 
tions of the policy and application, and the only right the 
insured or the appellee had thereafter was for reinstate¬ 
ment at the option of the Casualty Company and subject to 
the provisions of the policy and application, one of which 
was that if the reinstatement was made by the company It 
should only be effective from twelve o’clock noon of the day 


9 


following the acceptance of the overdue premium, and that 
neither the insured nor the beneficiary should be entitled to 
recover indemnity for any loss resulting from injury sus¬ 
tained subsequent to default and prior to reinstatement. But 
the court below held that an estoppel did arise and the pro¬ 
visions of the policy and application were absolutely nulli¬ 
fied by reason of the fact that the Casualty Company had 
on a number of occasions during the life of the policy ac¬ 
cepted payment of monthly premiums after the date on 
which they were due, although all these premiums were 
accepted and reinstatement made in strict accordance with 
the terms of the policy and application. The court cites two 
cases in this court, and two cases in the federal court to sus¬ 
tain its opinion, but which cases, we respectfully submit, 
upon an examination of them, do not sustain the conclu¬ 
sion reached. 

The case first cited is National Benefit Association v. 
Ehie, 35 App. D. C., 294. In this case it appeared that 
the premiums were payable weekly, and the policy provided 
that should a weekly premium be three weeks in arrears 
the policy should be suspended and the insured could be 
reinstated by the payment of the back premiums, either with 
or without medical examination, in the discretion of the 
company. Several of the premiums were not paid until 
after the three weeks period of grace had expired but were 
accepted by the company. At the time of the death of the 
insured all premiums were paid, and the two final payments 
had been made strictly in accordance with the terms of the 
policy, so that at the time of the death there was no default 
unless the fact that premiums had been paid and accepted 
by the company after they were due could be considered as 
a default, and operate as a forfeiture of the policy. This 
the court very properly held could not be done, and that 
when the company accepted the premiums after they were 
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due, they thereupon became estopped to set up any forfeiture 
of the policy because there was no such examination. In 
the course of the opinion the court said: 

“It (the company) had the right to reinstate with¬ 
out examination, in its discretion, and must have known 
that the collector, whoever he was, had waived it by 
executing the unconditional receipt in the book, instead 
of issuing the special conditional receipt, according to 
the ordinary practice. Such a receipt would have in¬ 
formed the insured, and put him upon action for re¬ 
instatement. Having permitted these and the earlier 
payments to be made, and accepted the money without 
question or condition, the insured and the beneficiary, 
apparently ignorant persons, were led to believe that 
he had never been actually suspended, and that the 
policy was in force. The association ought, therefore, 
to be and is estopped, after the death of the insured, 
to say that the policy had been forfeited before those 
payments were accepted and received by it.” 

The next case cited by the court below is Eureka 
Life Insurance Company v. Hawkins, 39 App. D. C., 
329. In this case, like the Elzie case , the premiims 
were all paid up at the time of the death of the insured, but 
the company undertook to claim a forfeiture on the ground 
that some of the premiums which accrued a considerable 
time before the death of the insured were not paid until 
after they were due. and that the company accepted them 
upon the condition that the insured would submit to an¬ 
other physical examination before reinstatement which was 
not done. In spite of these conditions the company con¬ 
tinued to receive payments of premiums, and the court held 
that by so doing it waived the right to demand the physical 
examination, and was estopped from setting up the for¬ 
feiture. In the course of the opinion the court said: 
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“The company, after premiums were more than four 
weeks in arrears and with full knowledge of that fact, 
sent its agent to make further collections of premiums. 
It not only sent him once but nine times, and each one 
of the payments thus made was turned over to the 
company ‘in the same way as other payments or col¬ 
lections.’ The collection made August 18th prepaid 
the policy to August 29th, and another payment was 
subsequently made which prepaid \the policy, as already 
noted, to September 5th. For ten days, therefore, prior 
to the death of the insured, all arrearages had been 
paid. For a period of about seven months after the 
company now says the policy had lapsed, it continued 
to solicit and receive payment of premiums thereunder 
from the insured.” 

The third case cited by the court is that of Spocri v. 
Massachusetts Mutual Life Insurance Company , 39 Fed., 
752. In that case the assured died on April 8, 1888, and 
the policy was issued on April 1, 1884. Of the seven semi¬ 
annual premiums, which fell due after April 1, 1884, and 
prior to April 1, 1888, four were paid by the assured and 
accepted by the company from seven to thirty days after 
they fell due, and three payments were made at maturity. 
The final premium due on April 1, 1888, was tendered to 
the company on April 9, 1888, and was accepted by it in 
ignorance of the death of the insured on the day previous. 
On discovering that the insured was dead the company of¬ 
fered to return the premium, but the plaintiff would not 
accept it, instituted suit for the full face amount of the 
policy, and recovered a judgment for that amount. The 
court took the position that inasmuch as the company had 
accepted and received a majority of the prior premiums 
from seven to thirty days after they were due, it could not 
forfeit the policy after the last premium had been paid and 
accepted within nine days after it was due, and held that 
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the plaintiff had conformed to the established practice and 
course of dealing with reference to the policy in tendering 
the premium on April 9, 1888. 

The last case cited by the court to sustain its conclusion 
on this question is that of Modern Woodmen of America 
v. Tez'is, 111 Fed., 113. This was an action by the bene¬ 
ficiaries named in a certificate of the Association issued on 
March 31, 1899, to W. M. Tevis,, a member of a local camp 
of that organization, and who died on August 10, 1899. 
This certificate of membership was, as we all know, in all re¬ 
spects a policy of insurance on the life of the member. The 
by-laws of the organization provided that the certificate 
should be subject to forfeiture for any of the causes pre¬ 
scribed in the by-laws, and should be void if a member failed 
to pay to the clerk of his local camp every benefit assessment 
levied upon him on or before the first day of the month fol¬ 
lowing the date of the notice of its levy. One of the by¬ 
laws of the organization provided that if any member failed 
to pay any benefit assessment on or before the first day of 
the month following the date of the notice thereof should be 
ipso facto suspended, and his benefit certificate become “null 
and void during such suspension.” In spite of this by-law 
of the general organization the local camp of which the 
deceased was a member, adopted a by-law to the effect that 
one assessment for each delinquent member should be paid 
by the local camp, so that his delinquency was never treated 
as a suspension of his membership or an avoidance of his 
certificate, and was never reported to the parent organiza¬ 
tion, in spite of the fact that the by-laws of the parent 
organization provided that the clerk of the local lodge should 
report as suspended those who did not pay an assessment 
on the last day fixed therefor in the notice of assessment. 

The local clerk never reported any one suspended who was 
delinquent in paying but one assessment because of the by- 



law of the local camp, and never reported any one suspended 
who was delinquent in paying a second assessment if he paid 
it within twenty days after it was due. 

Tevis did not pay any of the assessments, except the first 
one, when they were due, but was not reported suspended, 
or treated as delinquent, because of the custom of the local 
lodge growing out of the by-law just mentioned. 

On August 1st an assessment fell due, and he did not 
pay it, but he was not reported as suspended, or treated as 
delinquent, because of the custom of the local clerk to treat 
no member as delinquent and to report no one as suspended 
who paid before he sent off his report on the 20th of the 
month. Before that day arrived, and on August 10, 1899, 
Tevis died. On the morning of the day of his death, and 
while neither of them knew that he had died, his brother 
paid and the clerk of the local camp received, the last two 
assessments without any warranty of good health. Under 
these facts the court held that the parent lodge was estopped 
to set up the forfeiture because the assessment had been paid 
within the time that the custom had led the insured to believe 
it could be paid. 

All these cases are distinguishable from the case at bar, 
and the distinction between them is one that is recognized 
as vital by the Supreme Court of the United States in sev¬ 
eral cases which will be hereafter noticed. 

In the first two cases above mentioned the very decisive 
fact appears that the policies were fully paid up at the time 
of the death of the insured, and the only question decided 
by those cases is that when an insurance company has a 
right to demand a physical examination before reinstating a 
policy-holder who is in arrears, it may waive that right, and 
is considered to have waived it by continuing to treat with 
the policy-holder as though he were in good standing, and 
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by continuing to collect premiums from him without de¬ 
manding the examination. 

The last two cases are distinguishable from the case at 
bar in this very vital particular: In those cases there had 
been such a course of dealing between the parties as to lead 
the insured to believe that if he paid his premiums within 
the times he had been allowed to pay them on prior occa¬ 
sions, followed by payment or tender of the premiums 
within such time, he would be protected in his rights under 
the policy. Further, it does not appear from the opinion 
in either of those cases that the policies involved contained 
any such provision as is contained in the policy we are here 
considering, in relation to the conditions under which re¬ 
instatement could be effected. 

These cases all come within and are based upon the doc¬ 
trine laid down by the Supreme Court of the United States 
in a number of cases to the effect that any course of action 
on the part of an insurance company which leads a party 
insured necessarily to believe that by conforming thereto a 
forfeiture will not be incurred, followed by due conformity 
on his part, will estop the company from insisting on a 
forfeiture. This is merely a statement of the well known 
doctrine of equitable estoppel, which is based upon the the¬ 
ory that when A by a course of action induces B to believe 
that by conforming to that course of action his rights will 

be preserved, he is prevented from defeating B in the main- 

• • 

tenance of those rights when B shows that he has done 
everything which by the course of action he was expected 
to do. What course of action has been followed in this 
case which can be properly considered to have led the in¬ 
sured or appellee to believe that her status under the policy 
would not be affected by a delay in the payment of the pre¬ 
miums when they fell due? Under the policy, her rights 


lapsed to a certain extent every time she was late in paying 
premiums. 

This doctrine can certainly have no application to the 
case at bar because it can not be said that the Casualty Com¬ 
pany, by any course of action on its part, led the insured 
or the appellee to believe that they might be relieved from 
paying at all any premium imder this policy. It is to be 
noticed that in the Spoeri and Tevis cases the premiums 
were paid and accepted, but there is nothing in this record 
to show that the premium due by Harriet Allen on January 
1* 1915, has ever been paid or tendered from the time it . 
was due to this minute, and the Supreme Court of the 
L nited States has said “that a valid excuse for not paying 
promptly on a particular day is a different thing from an 
excuse for not paying at all.” This quotation is taken from 
the case of Thompson v. Knickerbocker Life Insurance 
Company, 104 U. S., 252, which brings us to the consider¬ 
ation of that case, which, in our opinion, is conclusive of 
the present case, and necessitates a reversal of the lower 
court and a judgment for the defendant. 

In that case notes were given in payment of a premium. 
The notes were not paid and the company contended that 
by reason thereof the policy became void and of no effect 
before the death of the insured. The policy provided that 
upon the failure of the insured to pay the premium, on the 
day designated for such payment, or the failure to pay at 
maturity, any note or notes given therefor, should avoid the 
policy. There was no contention that the notes were ever 
paid, or that payment thereof was ever tendered either dur¬ 
ing the life of the insured, or after his death, but it was 
contended that such payment was not necessary in order 
to avoid the forfeiture claimed by the defendant, and it was 
also pleaded that it was the general custom of the defen¬ 
dant and practiced by it before and after the making of 
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said note, not to demand the punctual payment thereof at 
the day but to give days of grace, for thirty days thereafter, 
and they had repeatedly so done with Thompson and others, 
which led Thompson to rely on such leniency in that case. 
One of the notes became due on October 24, 1874, and was 
not paid either at maturity, or at any other time. The in¬ 
sured died on the 3d day of November, 1874, or within the 
thirty days grace, which he claimed the company had been 
accustomed to allow. 

After discussing the question of whether or not the con> 
pany, by allowing a customary period of grace, should be 
considered to waive the prompt payment of premiums, the 
court uses the following language: 

“But a fatal objection to the entire case set up by 
the plaintiff is, that payment of the premium note in 
question has never been made or tendered at any time. 
There might possibly be more plausibility in the plea 
of former indulgence and days of grace allowed if 
payment had been tendered within the limited period 
of such indulgence. But this has never been done. 
The plaintiff has, therefore, failed to make a case for 
obviating and superseding the forfeiture of the policy, 
even if the circumstances relied on had been sufficiently 
favorable to lay the ground for it. A valid excuse for 
not paying promptly on the particular day, is a differ¬ 
ent thing from an excuse for not paying at all.” 

i 

The appellee, in the court below, relied upon two cases 
in the Supreme Court of the United States: 

New York Life Insurance Company v. Eggleston, 
96 U. S., 572; 

Phoenix Insurance Company v. Poster, 106 U. S., 

30. 

In the Eggleston case the court held that the insured 
was relieved from the prompt payment of a premium when 




due because the company had several times changed the 
agents to whom his premiums were paid. The first pre¬ 
mium was paid to one Stevens, a local agent of the company 
at Columbus, Mississippi, where the insured up to his death 
resided. Soon after the issue of the policy the agency of 
Stevens was revoked, and no other agent appointed at that 
place. Eggleston was notified by defendants to pay the next 
premium falling due to Johnston & Company, its agents at 
Savannah, Georgia, and he was also notified to pay the sub¬ 
sequent payments to G. B. Humphreys & Company, the 
defendants” agents at Vicksburg, Mississippi, except the one 
falling due November 11, 1871, all the other premiums fall¬ 
ing due before Eggleston’s death having been paid. It was 
testified that no notice was received by Eggleston as to 
where and to whom to pay the premium accruing on No¬ 
vember 11, 1871, and that he had left the money with the 
cashier of a bank with instructions to pay the premium when 
the notice was received. After the premium became due 
the cashier of the bank, for Eggleston, telegraphed Johns¬ 
ton & Company, inquiring to whom payment should be 
made. They advised him to make the payment to Basker- 
ville & Yates, at Macon, Mississippi. Payment was ten¬ 
dered to the last named firm on December 30, 1871, but was 
refused. Eggleston died on January 5, 1872. 

The court instructed the jury that if they believed from 
the evidence that it was customany for the company to 
notify the insured as to whom the premiums should be paid, 
and that no such notice was given Eggleston before the time 
the unpaid premium fell due, and that as soon as he did 
receive notice thereof, he tendered the designated agent the 
premium due, and that the failure to pay was because of the 
want of such notice, then the policy was not forfeited. To 
this instruction the insurance company noted an exception, 
and this was the point on which the case turned in the Su- 
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preme Court of the United States. The court held that the 
instruction was proper, if there were no specified place or 
person at which, or to whom, the premium should be paid, 
and it was customary for the company to notify the in¬ 
sured as to where and to whom to pay the premium, it was 
estopped to set up a forfeiture on his failure to pay when 
they did not give him the customary notice. That case is 
in no respect similar to the case at bar, and can not, under 
any theory l>e considered an authority against our con¬ 
tention. 

In the Doster case the policy was issued on the 20th day 
of September, 1871, and the premiums were payable an¬ 
nually on the 20th day of September of each year. The 
premiums for the years 1872, 1873, 1874 and 1875 were not 
paid until the expiration of ten or more days after the time 
fixed by the policy. They were received in each instance with¬ 
out objection upon the part of the company. The policy also 
provided that the dividends of the company set apart to the 
insured should be applied in the discharge pro tanto of the 
annual premiums so that the insured did not know the 
amount of premium due by him until he was notified by the 
company of the amount of the dividend with which his pre¬ 
mium was to be credited. During the first three years of 
the life of the policy the insured lived at Monticello, Illi¬ 
nois, and removed therefrom to Oxford, Indiana, more than 
a year prior to his death on the 6th day of October, 1876, 
and gave the agent of the company notice thereof as early 
as October, 1875. The premium due on September 20, 
1876, was not paid when it was due, and the evidence tended 
to show that the company gave the insured no notice of the 
amount of premium due, and also that he had made arrange¬ 
ments to pay the premium upon receipt of the customary 
notice. On the 4th day of October, 1876, fourteen days 
after the premium for that year was due, the company ad- 


dressed a notice by mistake to the insured at Fowler, Ind. 
This notice was received from the postoffice at Fowler, Ind. 
(where the insured never resided) by his son on the day 
the latter was killed, and a few hours only before his death. 
On the 9th day of October, 1876, the amount due, in behalf 
of the payees, was tendered to the company’s general agent 
at Chicago, who declined to receive it upon the ground that 
the policy lapsed by reason of the non-payment of the pre¬ 
mium at maturity in the lifetime of the insured. This case 
differs from the case at bar in two very important respects. 
In the first place there was no way for the insured to know 
the amount of the premium he was required to pay until he 
was informed by the company of the amount of dividend he 
was entitled to deduct therefrom, while in the case at bar 
the monthly premium is a fixed and determined amount, 
and subject to no credits or deductions. In the second place, 
the premium was tendered in the Doster case, while there 
has never been either payment or tender of the January 1, 
1915, premium in the case we are considering, and this 
failure to pay or tender has been held by the Supreme Court 
of the United States to be fatal to the right of the policy¬ 
holder to recover. 

This very distinction has been very plainly drawn by that 
court in the case of Hartford Life & Annuity Insurance 
Compatiy v. Unsell, 144 U. S., 439. In that case the insur¬ 
ance company claimed a forfeiture of the policy because 
the dues, or premiums, payable by the insured on the 1st 
day of January, 1866, were not paid when due, and not at 
any time prior to his death on January 31, 1886. It ap¬ 
peared in evidence that the company on January 21, 1886, 
sent the insured a notice that his assessments amounting to 
$5 were in arrears, which notice contained a memorandum 
that the insured could not be reinstated except by payment 
of the amount of arrears, and proper warranty that he was 
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alive and in good health. On January 28, 1886, this notice 
was received by the plaintiff, who was the wife of the in¬ 
sured, and on that day she mailed to the company a re¬ 
mittance of $5, which was received by the company on 
February 1, 1886. or the day after the death of the insured 
On the 3d day of February, 1886, the company sent the 
plaintiff a postal card in which it was stated that there were 
no payments in arrears. This notice had upon it a blank 
health certificate like the one on the first notice sent to the* 
insured. On February 8, 1886, the plaintiff notified the 
company of the death of the insured and asked for blank 
proofs of loss, in order that they might be properly executed. 
Before receiving this letter, however, the company learned 
of the death of the insured and, under date of February 9, 
1886, notified the plaintiff that they had learned of her hus¬ 
band’s death, and returned the $5 which the plaintiff had 
sent them on January 28th, stating as a reason for its return 
the fact that because of her husband’s death it would be 
impossible for him to furnish a health certificate, which was 
necessary to his reinstatement. Evidence was introduced to 
show the course of business between the assured and the 
company during the whole period covered by the certificates 
in respect to the payment of dues after the date fixed in the 
contract of insurance. 

The lower court instructed the jury that if they believed 
from the evidence, and from the whole course of business 
between the company and the insured, from the commence- 
ment to the close, that the insured had a right to believe, 
and did believe, that the question of his health would not be 
considered, and that the company would be willing to take 
nis money shortly after it had become due, without inquir 
as to his health, that would work a waiver and the compam 
would be estopped from setting up the forfeiture. To this 
instruction the company excepted, and this exception was 
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one of the points argued before the Supreme Court. The 
charge was by that court sustained, but in so doing the court 
was very careful to distinguish that case from Thompson 
v. The Insurance Company, supra, and reaffirmed what it 
held in that case. The insurance company also assigned 
as error the court’s action in admitting in evidence the plain¬ 
tiff’s letter of January' 28, 1886, transmitting $5 for dues 
from January 1, 1886, on her husband’s policies, which let¬ 
ter was written in reply to defendant’s notice by postal card 
mailed January 21, 1886. The court held that the letter 
was admissible in evidence for the purpose of showing that 
the payment of the amount due January 1, 1886, was, in 
fact, paid or tendered, though not at the precise times speci¬ 
fied in the contract. The court held that it was necessary 
for the plaintiff to show either payment, or tender of pay¬ 
ment, of the premium before she could maintain her suit, 
and this letter tended to do so. In ruling upon this point 
Mr. Justice Harlan, speaking for the court, said: 

“If the plaintiff had sued on the policies or certifi¬ 
cates without having paid or tendered the amount due 
to the company—the non-payment of which, at the time 
stipulated, was relied on to prove that the policies had 
1>ecome forfeited—that fact would have been fatal to 
a right to recover in any view of the case.’’ 

In the paragraph just quoted, Mr. Justice Harlan draws 
the line of demarkation between the case at bar, and every 
other case that has been cited either by our adversaries, or 
by the court below. It is perfectly reasonable to say that 
the company can, by its action, in accepting premiums after 
they are due, lead the plaintiff to believe that other pre¬ 
miums may be paid after they are due, but there can be no 
reason or logic in the conclusion that a company by accept- 



ing premiums after they are due leads a policy-holder to 
believe that he may not pay a premium at all. 

If this conclusion is tenable it must inevitably result in 
a total and thorough demoralization of the entire business 
of all branches of insurance, and the companies will be pow¬ 
erless to conduct their business in any orderly and efficient 
manner. 

(b) The second aspect of the argument of this branch of 
the case and designated above as “b” is based upon the fact 
that the policy in suit here contains a specific provision per¬ 
mitting a reinstatement of the policy after a default under 
certain terms and conditions set out in the policy. 

As hereinbefore noted, the policy contains this provision: 

“If any instalment of premium shall not be paid 
when due in accordance with the terms of the said ap¬ 
plication. its subsequent acceptance shall be optional 
with the company at its office named herein as place 
of issue, and if accepted the policy shall be reinstated 
thereby to date from twelve o’clock noon of the day 
following its receipt and acceptance at such office, and 
neither the insured nor the beneficiary shall be entitled 
to recover indemnity for any loss resulting from in¬ 
jury incurred subsequent to default, and prior to date 
of reinstatement as herein provided, nor for any loss 
resulting from sickness contracted or commencing be¬ 
fore the expiration of thirty days after such date of re¬ 
instatement” (R., p. 14). 

The policies under consideration in the cases cited by the 
court below, and by counsel for the appellee contained no 
such provision as that just quoted. In those cases, as is 
ordinarily the case in an ordinary life policy, the policy sim¬ 
ply provided that payments of premiums should be made 
upon a certain day, otherwise all rights of the insured under 
the policy should be forfeited, and contained no provision 
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for reinstatement as is found in the policy here. There¬ 
fore our contention is that on the several occasions when 
Harriet Allen paid her premiums, and the Casualty Com¬ 
pany accepted them, after they became due, such payment 
and acceptance was in strict accordance with the terms of 
the contract, and the result of such payments and accept¬ 
ance was that result, and that result only, which the policy 
provided should follow such deferred payment and ac¬ 
ceptance, to wit: that the insured would be reinstated to 
rights which she had lost by failure to pay her premium 
when due, and that such reinstatement should take place at 
the time stated in the policy, to wit, at twelve o’clock noon 
on the day following the payment and acceptance of the 
premiums. On the acceptance of these premiums the com¬ 
pany put into operation no course of action which could 
have possibly induced Harriet Allen, or the appellee to be¬ 
lieve that she had any rights other than those given her un¬ 
der the policy because the premiums were received in strict 
accordance with the terms of the policy, and not in spite of 
such terms. Take, for example, any one of the prior pay¬ 
ments after default which is shown in the record. The 
record shows that the premium which was due on October 
1, 1913, was paid October 6, 1913. Is it not perfectly ap¬ 
parent that, under the terms of this contract, this payment 
on that day reinstated Harriet Allen to her rights under the 
policy from twelve o’ clock noon on October 7, 1913, and is 
it not perfectly apparent that from twelve o’clock noon on 
October 1, 1913, to twelve o’clock noon on October 7, 1913, 
the policy was at an end so far as she was concerned ? What 
action, therefore, did the Casualty Company take on the 
6th of October, 1913, which could lead Harriet Allen to be¬ 
lieve that by paying her premium on the 6th of October, 
1913, she had any rights other than those that were given 
her under the policy ? Suppose the appellee had gone to the 
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office of the Company on the 5th of January, 1915, the day 
after Harriet Allen was burned, and offered to pay the pre¬ 
mium which was due on January 1st, advised the company 
of the accident which had occurred on the day previous, and 
notwithstanding this, the company accepted the premium. 
Can there by any doubt, if the terms of this contract have 
any meaning at all, but that Harriet Allen would have been 
reinstated under her policy to date from twelve o’clock on 
the 6th of January, 1915, and that the company would have 
accepted no liability for the injury which happened at a 
time when the policy was in default. 

Such a provision as we have just been considering 
has been construed bv the courts, and has been held reason¬ 
able and valid. 

In the first place, we desire to call the attention of the 
court to the case of Poporitz v. U. S. Health & Accident 
Insurance Co., 137 X. Y. Supp., 788. We especially urge 
this case upon the consideration of the court because we 
believe it concludes the question we are considering and 
must be followed by this court, because the contract in con¬ 
troversy here was a New York contract, and this court, we 
respectfully submit, is bound by the construction of such 
contracts which has been given them by the courts of the 
State of New York. 

In the Popovitz case, the policy provided that it should 
expire: 

“On the first day of November, 1909, at twelve 
o'clock noon, standard time, at place where counter¬ 
signed but may be consecutively renewed from term to 
term, subject to all of its conditions by the payment of 
the monthly premium in advance.” 

The premiums were paid to October 1. 1911. The pre¬ 
mium due on October 1, 1911, was not paid until the mom- 
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ing of October 11, 1911. On October 12, 1911, at 9 o’clock 
A.M., the assured sustained injuries from which he almost 
immediately died. Under this state of facts the court held 
that in order to hold the defendant liable it would be neces¬ 
sary to re-write the contract between them, and to read into 
it words which were not there. The law is thus stated in 
the syllabus: 

“A person holding an accident insurance policy, 
renewable from month to month, by the payment of 
the monthly premium in advance, and containing a pro¬ 
vision that, if payment of any premium should be 
made after the day on which it was due, no recovery 
could be had for any accidental injury happening be¬ 
tween the day the premium was due and twelve o’clock 
noon of the day following on October 1st on October 
11th. On October 12th, about nine o'clock A.M. he 
sustained injuries resulting almost immediately in his 
death. Held that the case came within the express 
terms of the provision mentioned, and there could be no 
recove ry.” 

To the same effect is Grcenwaldt v. U. S. Health, etc., 
Co., 102 N. Y. Supp., 157. 

In the case of Crosby v. Vermont Accident Insurance 
Company, 84 Vt., 510, the policy was issued on April 2, 
1907, the premiums were payable one dollar in advance on 
or before the first day of each month, and it was provided 
that by such payment the plaintiff was insured from twelve 
o’clock noon the next day to twelve o’clock on the first day 
of the following month. It was further provided that the 
acceptance of a premium after due was optional with the 
company, and should not be a waiver of a forfeiture, but 
should have the same effect as if a new application was 
made, and a new policy issued on the day following its ac¬ 
ceptance. The evidence showed that the premiums were 
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paid promptly to February 1, 1909, and that the premiums 
for the months of February, March, April, May and June 
were all paid from six to twenty-eight days late; the one 
due June 1st l>eing paid on the 8th. The accident happened 
on June 5th. The plaintiff contended in that case that the 
company, by accepting premiums after due, led him to be¬ 
lieve that he might make them at any time during the month 
for which they were due, and it was estopped from pleading 
that the policy lapsed by his failure to pay the premium on 
the first. In considering this question, the court said; 

“Consequent on the non-payment of premium June 
1 st. when due, the policy lapsed and was thenceforth 
without force as a protection to the plaintiff, or as an 
obligation against the company. As to the plaintiff the 
contract ceased to exist. Under it he had no legal or 
equitable rights against the company and could not 
have in the future unless the latter, in the exercise of 
its optional rights should accept the j>ast due premium, 
thereby breathing new life into the contract. This the 
company did on June 8th, but bv the express provisions 
of the policy it was not a waiver of the forfeiture—it 
was as if a new application had been made, and a new 
policy issued on the day following the acceptance. That 
is, in effect, it became a new contract giving new insur¬ 
ance, though under the former policy, restored to 
full vigor as of the date last named. It follows that 
the plaintiff was not insured against the results of the 
accident which occurred during the lapse of the policy.” 

In reference to the effect which the acceptance by the 
company of premiums after they were due on prior oc¬ 
casions had on the question of estoppel to set up the for¬ 
feiture, the law is stated in the fourth syllabus of the last 
mentioned case as follows: 
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“An insurer’s course of conduct may afford a basis 
for a reasonable excuse in defaulting a premium when 
due, and a ground of insurer’s reliance that a forfeiture 
will not be asserted, but a course of action which is no 
more than action within the express terms of the policy, 
will not have that effect.” 

To the same effect are Driscoll v. Modern Brotlverhood, 
77\ Neb., 282, and Parker v. Knight Templars, etc., 70 
Neb., 268. 

In the Parker case the policy provided that if any pay¬ 
ment was not received at the Chicago office of the company 
before twelve o’clock noon, the day it was due, the risk 
should be suspended from that time, and such suspension 
should continue until receipt of payment at the Chicago 
office during the business hours of any day within thirty 
days of such due date, and provided that if the insured died 
during the period of suspension the contract was void. The 
assured died on June 15, 1901, and the premium due on 
June 1, 1901, was not received by the company until June 
17, 1901. It was also shown by the evidence that on a num¬ 
ber of occasions premiums had been paid, and accepted 
after they were due. The court in disposing of the question 
used the following very apt language: 

“There is ample evidence in the record that the de¬ 
fendant received payments after the date upon which 
they fell due, and within thirty days after that date. 
But that evidence does not show a waiver of the con¬ 
ditions of the policy in regard to the time of payment. 
On the contrary, it is strictly in accordance with those 
conditions. By the terms of the conditions the assured 
had the right to make said payments at any time within 
thirty days after they fell due, subject to the penalty 
of suspension while in defalt. The question then of 
a waiver of the time of payment is not in the case 
because there is no evidence tending to establish it.” 
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Further on in the opinion, the court said: 

“The acceptance, therefore, by the defendant of dues 
collected by the bank after the time it was authorized 
to collect them, was not a recognition of the right of 
the insured to make them at Lincoln, instead of Chi¬ 
cago, and thereby arrest suspension of the risk regard¬ 
less of the time such payments were received at the 
home office, but of the rights of the assured to avoid 
the suspension of the risk in the manner provided by the 
terms of the contract. Upon the failure of the assured 
to make the payment falling due June 1, 1901, to the 
Bank at Lincoln, or to the defendant at its home office 
on or before that date, he stood suspended; and by the 
express terms of the policy such suspension was to con¬ 
tinue until the receipt of the payments at the home 
office within thirty days of the date it became due, and 
during his lifetime.” 

We submit, therefore, that it is perfectly apparent from 
the above cases, and from many others which might be 
cited, that the doctrine of equitable estopped can have no 
application to policies such as we are here considering for 
the reasons above stated. 

The court below in its opinion held that a tender by th'e 
appellee of the premium due January 1, 1915, was not nec¬ 
essary because the casualty company had refused to pay the 
policy on the ground that a forfeiture had been worked. 

This conclusion, we respectfully submit, is in direct con¬ 
flict with the conclusions reached by the Supreme Court of 
the United States in both the Thompson and the Unsell 
cases that we have discussed above. In fact, the Supreme 
Court in those cases has flatly and specifically decided that 
the failure to either pay or tender the over-due premium, is 
fatal to a case brought by a beneficiary against an insurance 
company under a policy such as the one we are considering 
here. 
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For the reasons above stated it is respectfully submitted 
that the judgment of the lower court should be reversed and 
the case remanded with instructions to enter a judgment 
in the case for the appellants for their costs. 

Respectfully submitted, 

Wade H. Ellis, 

R. Golden Donaldson, 
Abner H. Ferguson, 
Attorneys for Appellants. 
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Appellee’s Statement. 

Plaintiff (appellee) sues the defendant (appellant), here¬ 
after referred to as plaintiff and defendant, upon a policy 
of insurance in which the defendant is the insurer, one 
Harriet Allen, the assured, and the plaintiff the beneficiary. 

The policy provides for the payment of certain benefits 
to the assured under certain conditions named in the policy. 
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and also provides for the payment of two hundred dollars 
to the plaintiff, the beneficiary, in the event that the as¬ 
sured dies as the result of an accident. 

The policy was delivered in New York, the insured lived 
in New York, and all the premiums were paid there by 
the said assured. 

The premiums of one dollar for each month were paid 
by the assured up to January 1, 1915. As the result of an 
accident the assured was burned on January 4, 1915, from 
which she died January 8, 1915. 

Thereafter, and after the plaintiff had submitted proofs 
of death to the defendant, the said defendant advised her 
that it would not pay the policy, the premium said to be 
due January 1, 1915, not having been paid. 

There is no provision in the policy showing when the 
premiums are due, but the following clause appears: 

“The application herefor is hereby made part 
hereof.” 

The premium receipts books which were offered and 
received in evidence show, that notwithstanding the pay¬ 
ment of the premium of one dollar was required to be 
paid by the assured on or before the 1st day of each month, 
the said defendant out of thirty-seven payments receipted 
on the said premium receipt books, received seventeen of 
them long after the 1st day of the month, the date upon 
which they were due. These payments as shown by the evi¬ 
dence were received without protest by the defendant. 
Some of them were received as late as the 18th of the 
month, when they should have been paid according to the 
application upon the 1st day of the month. The premium 
for January, 1915, was not paid 

In the latter part of the 17th paragraph of the policy 


it is provided: “If any instalment of premium shall not 
be paid when due as agreed in the application herefor, its 
subsequent acceptance shall be optional with the company 
at its office named herein as place of issue and if accepted 
the policy shall be re-instated thereby to date from twelve 
o clock noon of the day following its receipt and accept¬ 
ance at such office, and neither the insured nor the bene¬ 
ficiary shall be entitled to recover indemnity for any loss 
resulting from injury incurred subsequent to default and 
prior to date of re-instatement as herein provided, nor for 
any loss resulting from sickness contracted or commenc¬ 
ing before the expiration of thirty days after such date of 
re-instatement.” 

The application shows that the assured was a colored 
woman, whose occupation was that of chambermaid in a 
hotel. 

Is the Defendant Estopped From Asserting a For¬ 
feiture? 

This assured was a colored woman whose occupation 
was that of a chambermaid and it is fair to assume that 
she was an illiterate woman. She paid all the premiums 
herself and no one ever paid any of them for her. 

According to this seventeenth paragraph of this policy 
she was seldom in benefit; the defendant accepted her pre¬ 
miums after they were due and the company was not 
liable for thirty days thereafter. That was the time nec¬ 
essary to elapse before she was in benefit. The company 
it would seem from the acceptance of these premiums en¬ 
couraged her in making these tardy payments for that very 
purpose. If she had continued making all the payments 
late she would never have been in benefit, in fact, as fast 
as she was re-instated she would be out of benefit again, 
according to the terms of this policy. 
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It made a habit of accepting overdue premiums and 
lulled her into the belief that she could make the payments 
at any time during the month and be in benefit. 

W hen her death occurred on the 8th day of January, 1915, 
there was no one to pay the premiums for her, as she had 
always j>aid them, she could not do an impossible thing. 
Her death occurred ten days prior to the time of the month 
when she had made payments to this defendant. She had 
made payments as late as the 18th of the month. This 
defendant could have off-set the payment if it had so desired 
against the sum of money that was due the l>eneficiary 
under this policy, but on the other hand the defendant 
denied all liability when the plaintiff called upon them to 
pay this insurance. However, they accepted the proofs of 
death and “strung” her along as to looking up the matter. 

It is fair to assume that she made out proofs of death 
upon blanks furnished by the defendant, as that is one of 
the requirements of its policy. If the defendant had told 
her promptly that it could not pay the claim for the reason 
that the premium due in January had not been paid, she 
could then and there have paid it or tendered it but instead 
they sent her from one office to another. But what was the 
use of her tendering the premium when they had refused 
the claim, it was a vain, useless thing to do. The tender 
would not have availed any thing for they had refused the 
claim. If when she first went there, immediately after the 
death of the insured, and they had refused the payment of 
the claim, she could have then tendered the money but in¬ 
stead of that they had her coming back and forth for some¬ 
time and finally refused to pay her the claim. They were 
trying to find a way to escape their obligation under the 
policy. 
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Authorities. 

“Where a policy of life insurance provides for a 
forfeiture, unless the premiums thereon are paid at 
maturity, but the insurance company has accepted such 
premiums after maturity, without warning of any pos¬ 
sible forfeiture in the future, if the last premium be 
paid within the same time after maturity as the major¬ 
ity of the previous ones, the company is estopped from 
asserting a forfeiture, though the insured died before 
such payment. 

Spoeri vs. Mass. Life Ins. Co., 39 Fed. Rep. 752. 

“Any agreement, declaration or course of action, of 
insurer leading insurer to believe that by conforming 
thereto, forfeiture of policy will not be incurred, fol¬ 
lowed by due conformity on his part, estops the in¬ 
surer from insiting on a forfeiture, though claimable 
under the express letter of contract. 

New York Life Ins. Co. vs. Eggleston, 96 U. S. 
572-577. 

“Forfeitures are not favored in the law; and courts 
are always prompt to seize hold of any circumstances 
that indicate an election to waive a forfeiture, or an 
agreement to so do on which the party has relied. 

“'Any agreement, declaration or course of action, 
on the part of an insurance company, which leads a 
party insured to honestly believe that by conforming 
thereto a forfeiture of his policy will not be incurred, 
followed by due conformity on his part, will estop the 
company from insisting upon the forfeiture, though 
it might otherwise be claimed under the express letter 
of the contract. 

National Benefit Assoc.vs. Elzie, 35 D. C., App. 
294. 
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“Forfeitures which are the result of technical pro¬ 
visions in contracts of insurance are not looked upon 
favorably by the courts (following National Benefit 
Ins. Co. vs. Elzie, 35 D. C. Appeals, 294) especially 
in the case of so-called industrial policies issued to 
illiterate persons/’ 

Eureka Life Ins. Co. vs. Hawkins, 39 D. C. App. 

329. 

Modern Woodmen vs. Tevis, 111 Fed. 113. 

Was the Application Admissible in Evidence? 

It is further contended that by reason of the defendant 
styling itself a casualty company, that the application is 
not admissible in evidence, for the reason that the code 
provision of New York applies to a life insurance company 
only. 

We insist first, that this policy is in effect, nothing more 
nor less than an industrial life insurance policy, and that 
even, if. Sec. 58 of the Consolidated laws of New York 
State do not apply to accident Insurance companies, this 
defendant is not to be treated as a corporation exempted 
under that statute. That a standard accident insurance com¬ 
pany is different from the defendant. 

We believe, that sec. 200-201, Article 6, Vol. 3 of the 
Consolidated laws of New York qualify that statute, to 
this extent, that a casualty company is embraced within 
the meaning of life insurance companies. 

It is therefore respectfully urged that the judgment ap¬ 
pealed from should be affirmed. 

W. A. Coombe, 

C. O. Shaw, 
Attorneys for Appellee. 

















